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Court of Appeals of the District of Columbia 

— 

; 

Xo. 4(H) 1. 

i 

Duane H. Fox, Appellant, 
vs. 

Hoval A. Smith. 

a Supreme Court of the District of Columbia. 

At Law. 

■ 

Xo. oG,G<)4. j 

Duane K. Fox, IMaintifT, I 


Hoval A. Smith, Defendant. 

United States of America, 

District of ('olHwbia, ss: 

Be it remembered. That in the Supreme Cou|*t of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had, in tin* a|bove-entitled 
cause, to wit: 

I 

1 Supreme Court of the District of Colombia. 


5GG94 


Part ios. 

Duane K. Fox 


Hoval A. Smith. 


Action. IMaira il'fs Attorney-. 

Account, Xe^ton K. Fox, 

II. |l. (J lassie, 
$31,500.00 F. B. Fox, 

Minor, Hatley & 
Rowland. 

I tcfcinlant's Attornov-. 

Evans Browne, 
F. W. Clements, 
C. (\ Tucker. 


1—4691a 


I»l * \ N F I. i‘«'\ ' I rr »V AI. A. SMITH. 


I I’r.Mrciliv^S. 

1014. 

\|i’ll. 1. Appra ranee. «*i*< 1*• i*; I terlanit mu, Dar. I). Alii. ,A 

K\. CJ) tiled. 

1. Siiminuiis (‘J) vA cnj»y dec 1 issued. 

.*). ** rrl«l. served M «* 11 - 4. 1014. 

L’* >. A !•}»••;» r;ilirr I >ro\'\ Ur 1«>T dett. <A Si I pi lhit IOII ot 
r« >11 Use] filed. 

\pr. 7. Si ipulat i <>11 rxtrndiim linn* to plead to loth 

111"!. ll I r« 1. 

] I I. A ppranilior t 1 r IJ | r 1 1 1 > »A 1 llOlNJlS; HeaS (•>), Hi I’. 

D. tA alii, til***i. 

Hi. Mo. in > 1 rikr mil. N<>1 m*, alii. A exhibits (*_!) (A 
a ppea ranee ot (dassie »A 1*. i». I* ox lor pill.— 
filed. 

Hi. M <». l«»r jmlii‘1. (A Xotirr li I * *< 1. 

\J;j\ ,). \]i>. ii> >i nkr mil parts Hit s. allt. Xotiee »A 

a tit. 1 i 1 < *< 1 . 

June 7>. Mo. to strike mil parts 1‘ltT‘s. afft. withdrawn *A 
mol imi to >1 l-ikr mil tiled Apr. HI 14, withdrawn 
vV leave to HIT. to modify his Atl’t. forthwith 
!r;i\r to dr ft. In file substitute A ffl. forthwith 

( M. .v.) H 400 ,). 

7>. S11 b>t 11 111«• A til. «*1 dele use tiled. 

.1 ulv 10. heft, granted leave to tile supplemental alii, of 
defense within 17) days, cA mo. for• judift. con- 
1 i it lied ( M. 01 1\ 1 1 ).’ 

::o. Sul»stitute AtTt.of Defense cA Kxliibits (7>) tiled. 

'll. ()rder l>v attornevs for deft, strikiim out of des- 
• • 

mnatinn of ;iHi*la\*i 1 of defense word “substi¬ 
tuted" tiled. 

101-4. 

Aim. 4. Motion to strike substituted affidavit from files 
<A notice tiled. 

7. Motion to strike substituted affidavit from tiles 
(*outitilled to August 1H'\ 1014, (M. r,() p. 14.4). 


1014. 

Aim. 14. Motion of defendant for leave to withdraw sub¬ 
stituted affidavit (Ac. filed. 


MWN'K K. FOX VS. IIOVAL a. smith. 


o 
• > 


I »:i : I*. 

1914. 
An- i:5. 


I lilies. 


• ) 

• > • 


21 . 

11M4. 

Sept. 2. 
1914. 

4. 

1‘2. 

12. 

IS. 


(> i*< 1<» 1 * striking from tiles suhstitujt 

tiled .Julv MO 14 with leave to dele 
•> 

supplemental aff't within 20 days i 
with leave -ranted dulv Id 14 (M. 
Kxeeptions hy attorneys for del’em 
()pinioii of Mr. .1 11 si ice Anderson of J 
tiled. 

Opinion of Mr. Justice Stafford 
(oral) til<*d. 


1 accordance 
do p. 14d). 
Hunt tiled. 

J 111 V Id 


Supplemental Affidavit of defense- j 


ed affidavit 
ndant to tile 


Au- 12 14 


tiled. 


tiled. 


— * > . 


Oct. M. 

101 


Defendant's Kxhihits “1" and “2* 

Mo. to strike out afii. filed Sept 2 1 Ji & Notice — 
filed. 

Mo. to withdraw afii. filed Sept. 2 l|t & Notice 
filed. 

Mo. to strike out afii. overruled & af 
stand provided communications fr 
enclosures (or copy of same) he 
hihits (M. dl p. 37)*. 

f’opies of communications (7) with 
filed. 

Notice of licarin- of mo. for jud-t.- 


i. allowed to 
j)in pi IT. with 
filed as ex- 

enclosu res— 

-filed. 


(let 


27. 


27 


Mo. for judgment ov(*rruled (M. d2 
Withdrawal of ai)pearance of Tlio 
for deft.: order—fill'd. 

.Joinder in issue on 1" 2" & 4" pleas 
to 3" ])lea—filed. 


1917). 
Xov. S. 


27 


Dec. 9. 
17 ). 
17 ). 
1910. 

Janv. 17). 


Appearance Tucker for Deft.—Dem 
lication to 3" plea & notice—filed. 

Demurrer to Replication to 3" plea overruled 
with leav(* to plead in 1ft days (M. d.» p. l/o). 
Rejoinder to plff's. indication to 3" plea—filed. 
Demurrer to rejoinder & Notice—filed. 

Mo. to strike out rejoinder & Notice—filed. 


p. 11 : >). 

tnas as at tv. 
& indication 


urrer to rep- 


Mo. to strike' out rejoinder & Notice 
Demurrer to rejoinder to replicatil 
sustained (AI. 63 p. 227). 


—withdrawn, 
on to 3" plea 


f 


i did. 


M'wi r. r<.\ vs. ir«»\*\i. \. smith. 


I *i •» •••••liiiu's. 


P ,,r> - *1 »Ii<*;ition to .T' plea -filed, 

j >• mo. !<> si rik«* out rejoinder A: Notice—filed. 

‘ 1 *' 1 Im Keplicat ion to 3" plea stricken out 

t M. < >.! p. 32 s ). 

K». Joinder in i»iii* on replication to 3" plea—tiled. 

-!• of trial A: Not.- of issue (alendared tiled 

lid s. 

d;tn. 23. las,, eo,ntiniied for the term (M. dd p. 207). 


idid. 

dnno 2,. < aleiidare.1 for Oct. Idld. order offs 
Id2L 1 

*^P r * dismissed \V. 1 \ A: Notice to 1). F. Fox. 

^7 I,on L’ I'ovive cause A: vacate dismissal, Xo- 

Iirr ;u f^- oI *'-rv‘n-c A: affidavit A: appearance 
Minor, el al. 

id2.v 

* ,;U| . X - l>ismi»al varated (M. 7a p. 20d). 

F- r. 22. Note of issue A: Not ice of t rial tiled Calendared 
Idl'd. 

^ iV,ll| on of F. W. Clements to withdraw—tiled. 
-•*. M'-iimrainluiii of <'ourl tiled 
i:c7. 

°r*l*-red. stricken from Trial calendar (M 77 n 
J43). 

M-‘> I. iMt's ipotion to vacate Order of danv. 7>, 15)25, 
1° lh‘instate Cause A: Notice filed. 

4. Appearance special of Lawrence II. Fake for 

deft. tiled. 

L». .Mil. ot Fill, tiled. Jurat tiled. 

-»*. ( opinion of (*t. tiled. 

n, M‘-r of reinstatement of cause stricken out 
(M. it j>. 4.>4). 

•Lino L. >An deposited in lieu of bond on appeal by PUT. 

tinted bond $K)(i or $.*>() cash. Time to 
hie lull of Kx. ex. to July 1 1>7 (M. 77 p. 470). 
2a. Foil ot Lxceptions si trued A: tiled (M. 77 p. 473). 
2a. Assignments of Krror tiled. 

L2> 2. I >esiirnation of record tiled. 


I>»\\nk k. fox vs. IIOVAL a. smith. 


.) 


Jo of the i»- 
o vacate 1 1 m? 


4 Mrwortn/fla. 

•June 17, lblR.—Appeal noted in open court ; lj>oml £100 or 
$7)0 cash. 

£•>0 deposited in lieu of bond on appeal by IRIaiutiff. 

Assiyttnienf of Errors. 

Filed .June 27>, 1027. 

Now comes the plaintiIf and appellant, Duan * F. Fox, by 
Minor, (iat ley and Rowland, his at torneys, and m conned ion 
with his appeal says that, in the record and (proceedings, 
and in tin* rendering ot the judgment and decision lierein, 
manifest error has intervened to the prejudic 
pellant, to wit : 

1. The Court erred in granting the motion t 
order reviving the cause. 

2. The Court was without jurisdiction to entertain said 

motion to vacate. | 

.*». The Court erred in construing the provisions of Rule 
74 to mean that a motion to revive must he lihfd within six 
months after the dismissal \V. I\, instead o|f within six 
months after the end of the term in which sujdi dismissal 
\V. IF was (Mitered by the Clerk. 

4. The Court erred in holding,' that the notice given hy 
the Clerk of such dismissal W. 1\ was the notice required 
hv the rule, and in holding that such dismissal !\V. 1\ hv the 
Clerk was effective. 

5 7>. The Court erred in not holding said rule to he 
uncertain, ambiguous and misleading. 

(>. Tlie Court erred in holding that the opinion of the 
Court of App(‘als in Xealon v. Davis, 7>7) \V. L, IF 27S, was 
decisive of the questions involved herein. 

7. ddie Court erred in not holding that the action of the 
(derk in so dismissing the cause \V. I\ was violative of the 
right of the plaintiff herein to due process of law, under the 
Constitution of the United States. 

By reason whereof appellant prays that the said judg¬ 
ment of the Supreme ('ourt of the District of C|r 
he reversed. 

MINOR, GATLKY & ROWLAND, 

Attorneys for Plaintiff and 


i 

blumbia mav 


A ppcllant. 


r, 


M'ANK K. fox vs. Iioval a. smith. 


I ) i S I <J tnlf I < > )> Of ItfTfii'tl, 

Filed .!1 1 1 \* J. Ib27. 


The ( T-rk will please prepare t 1m* transcript of rcconl 
<i[i appeal i»i tin- ; 1 1 »< > \ • • «• 11 1 it 1«•« 1 cans** to the (’ourt ot Ap- 
j M . a l>. o! tin* District of ('olumhia, and include therein the 
follow inir: 

1. ri»nipli*t»* eopv of Docket entries (excluding items of 
co>t s ). 

■J. Memorandum showing appeal m open ( ourt and fixing 
of undertaking on appeal etc. 

Memorandum Deposit in lieu ot l udcrtakini? on Ap- 

| >eal. 

1. Assignments of Error, 
r, .*>. This desivtnation. 

MINOR, GATLEY \ ROWLAND, 

I Attorneys for Plaintiff. 

Reeei \ e< 1 copy of tin* forego in ir designation of record 
t his *Jnd dav of .1 ulv. 11 *li7. 

LAWRENCE 11. CAKE, 

Attorney for Ifefemlaut . 

7 Supreme (’ourt of the District ot Columbia. 

I nti i i» Si \ i i s <u A mki:ica. 

Ihslnet of ( olnn/bta . >>: 

1. Frank E. ( 'unniniduim. ('lerk of tIn* Supreme ('ourt ot 
tin* l>ist riel of (’olumhia, hereby certify tin* foroiroin«r paires 
numbered from 1 to b. both inclusive, to he a true and cor¬ 
rect transcript of the record, according to directions ot 
counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 7>bbb4 at Law, wherein Duane K. 
Fox is Plaint iff and Hoval A. Smith is Defendant, as the 
same remains upon the tiles and of record in said (’ourt. 

In testimony whereof, 1 hereunto subscribe my name and 
affix the seal of said (’ourt, at the (’ity of Washington, in 
said Distract, this 2Sth day of November, lb-7. 

j Seal Supreme (’ourt of the District of (’olumhia.1 

FRANK E. (TNNINGIIAM, 

Clerk. 


IM'AXK E. FOX VS. IIOVAL A. SMITH. 


t 


In tin* Supreme < ’ourt of the District of j (\dumbia. 

At Law. j 

Xo. j 

Duane K. Fox, Plaint iff, j 


11 oval A. Smith, Defendant. 

i 

i 

Bill of I\.rrrplioits. 

He it remembered that tlx* above entitled cause came on 
for hearing on the Pith <lav of Mav, 1 Dl27, noon motion of 
the defendant to vacate and set aside a prior order of this 
Court, entered on the oth day of January, whereby 

said cause was revived after tlx* Clerk of this Court had, 
at the April Term, 1TJ4, to wit: on April J, entered 

it on the docket as dismissed without prejudice. 

Said docket entrv was as follows: 

“P>24 Apr. J. Dismissed \V. P. & notice to !). F. Fox." 
* 

I 

Said docket entry purported to lx* made by the Clerk 
under the provisions of Pule 74 of this Court, as adopted 
and in force March 1, 1TJ4, as follows: 

“When any party to a cause other than criminal or bank¬ 
ruptcy is in default for failure to plead, or t|o notice for 
trial a cause in which an issue of law or of fact has been 
raised and such default has continued for oijie year, the 
clerk of this court shall enter in the doekel tlx* words 
“Dismissed \V. P.," together with tlx* date of such eniry, 
meaning dismissed without prejudice and without costs to 
either party, and shall immediately “five notice, in writing, 
of such action to counsel of record for plaintiff, or to plain¬ 
tiff himself if no counsel of reconl for plaintiff appears; 
provided, however, that on application of either party and 
for cause 1 shown, such cause so dismissed majv lx* revived 
and its prosecution resumed, and for the pur >ose of such 
revival the term of court at which such entry is 
t) made is extended for a period of six months there¬ 
after.” 


WANF. K. FOX Vs. HOVAL A. SMITH. 


That within six months after tli»* expiration of said April 
Term. 1TJ4. to wit: on December ‘Jd, 1T24, the* plaintiff, by 
hi> tiled a m<»t ion to revive said rails** and allow tin* 

pri»>i*nition thereof to be resumed, and in support thereof 
was tib-d the affidavit of plaintilT. said motion and affidavit, 
with a«*know b-di:ni**nt of service thereof, beinir as follows: 

\ow comes here tin* plaintiff', Diian<* H. Fox, Ks<piire, 
! i \ Ids at torn* *\ >. Messrs. Minor, <iatb*y \* Howland, and 
?no\ tin* < 'oiirt Jo r*• \ i\«• this cause and allow the prosecu¬ 
tion th»*r**ot t<» h** resumed, tin* suit having been dismissed 
h\ tin* i n-rk w it ln»ut prejudice under tin* provisions of Hub* 
7 I of t In* < «>mmon Law Hides ot this Court. 

Ainl in support of this motion there is filed herewith tin* 
affidavit *>f said plaintiff', which is prayed to be read and 
considered a" a part hereof. 

M1XOH, CATLKY & HOWLAXI), 

Affttnir/fs for I } laintiff. 

F. \V. < ‘b*nn*nts. Fs«p, 

A11 ortiey for 1 h-fein hint : 

i*b*ase lake nofioe that tin* foregoing Motion will be cal¬ 
endared for hearing on tin* next motion daw 

Ml.XoH. (iATLFV HOWLAXI), 

At font rtfs for Plaintiff. 

HeeeiVed copy 1 )ee. ’J’J, l!Y4. 

F. W. t'LFM FXTS, 

FerF. MrFAHLAXD." 


“ 1 >is i i:i< i <*i ( ’oi.c.m in a. >*>*: 

Duane F. Fox. being first duly sworn, deposes and says 
that In* is tin* plaintiff in the above entitled cause, which 
was, on April J. lblM, mitered “dismissed W. F." by the 
< ’b*rk of this Court and notice thereof given to this plain- 
tiff* himself, by written communication addressed to this 
affiant. 

Thai said cause is meritorious and was diligently prose¬ 
cuted b\ plaintiff* and his attorneys, ha vine: been heard, upon 
various motions and pleadings, by Justices Anderson, Staf¬ 
ford and Could prior to becoming of issue in March, 1!)1G. 


1)1’ANK K. FOX VS. IIOVAL A. SMITH. 


That tin* delav <.i two voars before i 


sue, during 


in v hieh time plaintiff was in good health ajnd had coun¬ 


sel available, was dm* in j>art to courtc 
to tin* defendant by tin* plaint i 11, and in part 


sics granted 
to the cause 


being held under advisement from ()<*tohci\ 1914, to <)ctober, 
1915, upon motion for judgment under the seventy-third 
rule. 

That said cause final!\ became at issue and was calen- 
dared on March 21, 191b, and was reached for trial on Jan¬ 
uary 29, 1511s, whereupon it was continued for Hie term and 
was again calendared for October Term, 1015), but through 
inadvertence, as affiant believes, was not included in the 
printed calendar, and has never since been called for trial. 
Meanwhile the l nited Stales had entered the World War 
and affiant's two sons, Frank Houghton Fox and Xewton 
K. Fox, Fsquircs, who were thoroughly acquainted with 
said cause and with the facts upon which it arose, and who 
were, with Henry II. (ilassie, Ksqniiv, plaintiff's attorneys 
therein, were in tin* military service of the ITiited States, 
and said Henry II. (ilassie was engrossed, from August, 

15>14, to Julv, 1921, bv his duties as Assistant Attornev 
* * 

(ioneral of tin* United Slates. In addition to such depriva¬ 
tion of the necessary assistance oi his counsel, affiant was, 
following an affliction in May, 191b, personally incapaci¬ 
tated from giving effective attention to snip matter, in 
which lie had theretofore relied upon his said counsel. That 
upon tin* termination of their military service, in 15)19, said 
Frank Houghton Fox removed to Philadelphia, where he 
still resides, and has been unable to give further attention 
to said cause as plaintiff's attorney, and said Xewton K. 
Fox entered the civil service ol tin* ( nited States as attor¬ 
nev in taxation matters, wherein he has been .+o engrossed, 
as Assistant Solicitor of Internal Revenue in c|iarge of civil 
litigation that In*, likewise, has been unable it o give such 
further attention in said cause as plaintiff's attorney. That 
said Henry II. (ilassie, since March, 1929, ha^ been in the 
service of the United States as Tariff Uommjissioner, and 
that the Act of (Wngress establishing such 
provides that no member 1 hereof shall engag 
any other business, function or employment, 
plaintiff has also been deprived of tin* furtlu 
his onlv remaining attornev. 


(Mmmission 
e actively in 
wherebv the 
r services of 


10 


I • I * \ N I I . I "\ VS. llo\ \I. \. SMITH. 


Thai 1 hen-fore tin- plaintiff has s«*<•!11’<*< 1 tin* service ot 
Mr»!>. M inor. (»at h-> ami Wow land, attorneys ot lhis< ourt, 
who a»ur«- plaintiff that, if said (Jerk's order of «lismis 
>;i \ \\\ |\ i m* vacated an«l said cause revived, they will duly 
and prompt l\ carr\ on said cause. 

DFAXF F. FOX. 


Sul »s< - 1 * i 1 m *« 1 ;i n< i 
cember. 

| SIM.. | 


.Worn to before in.* this ‘Jnth day of I)c 

I XFFXAII FAFF, 

A nfnrif r iilthr , IK C. 


]| Thereupon! said motion was hoard by Mr. Justice 

Stafford and on January •">, was entered upon 

thr Minutrs of tin- (’ourt. in Volume 7a, at pa-e tin* 

follow in — oid« r : 

“I'pon con-idera? u>n ol tin- motion ot plaint ill to re\i\e 
th«- above entitled cause, it is ordered that said motion he 
and tin-same is hereby -ranted/ 

Thereafter, on May 4. lb’J7, defendant, by his counsel, 
tiled motion to vacate said order ot Jauuai\ a, 1J_a. as tol 
low s: 

‘•(’nines now the defendant, by counsel, appearing- spe- 
dally for the purpose of object in- to the jurisdiction of the 
court and for no other purpose, and moves that the court s 
order of January a. l!>*Ja. -rantin- the plaintiff's motion to 
rrvive the cause a'nd to vacate tlie dismissal thereof on 
April 11*24. be vacated and set aside and an order made 
con linn in.ir tin* dismissal previously entered, on the ioilow- 
inir .irrounds: 

F That the said 1 order was improvideiitly -ranted. 

*j That the court was without jurisdiction to -rant the 
said mot ion or to make the said order because the action 
was be-un March 4. 1!H4. and was dismissed April J, lb-4, 
pursuant to Faw Wide 74. of which tlie plaintiff was notified 
by the clerk, and that the motion to revive the cause and to 
vacate the order df dismissal was not made until Decem¬ 
ber 2J, 1!>24, more than six months after the order ot dis¬ 
missal. SraJnn v. Paris, decided by the (’ourt of Appeals 


IUWX-K K. FOX VS. HoVAl. A. SMITH. 


11 


on March 7, 11 7, Washington Law Reporter', April 21), 
11)27. 

LAWRFWF II. (\\KK, 

Cnmisrl fur I)rf i nthn/i, A i>i>c<inn // S/)ccial!y. 

Messrs. Minor, Hatley cV: Rowland, 

Attorneys for IMaintiff: 

Tlie foregoin.u' motion will he calendared for hearing on 
Friday, May (>, 11)27, or as soon thereafter as tin 1 motion can 
he heard hv the court. 

LAWKF.WF II. FA K F. 

May 2, 1927." 

Thereupon, on May 12, 1927, was tiled, in opposition 
thereto, the affidavit of the plaintiff, as follows: 

“District of < oi.cmbia, ss : 

Duane K. Fox, bein,"' lirst duly sworn, deposes and says: 

That he is the plaintiff in the above entitled cause. That 
lie is a member of the I>ar of this Fourt, having been ad¬ 
mitted thereto in 1SS2. 'That the subject matter of 
12 said cause is the plaintiff's claim for a balance of 
$21,7)00 on account of successful lei^al services ren¬ 
dered to the defendant in matters of "Teat importance. 
That lie has not wilfully neglected the prosecution of said 
cause but has under ibe conditions set forth in his motion 
"ranted January 7>, 1927), to vacate the dismissal \V. I > . by 
tin* (Jerk of the (’ourt, on April 2, 1924, beeili as diligent 
as conditions permitted, in efforts to secure a judicial deter¬ 
mination of said controversy. 

That he has a meritorious cause, in which the defendant 
has thrice been "iven leave to substitute, supplement or 
amend his affidavit of defense under tin* sevenly-third rule, 
and that he has had no intention or desire to abandon its 
prosecution. 

That during tin* vear 1924 the plaintiff was in verv ill 
health and not able to render necessary assistance to his 
counsel, had tin* cause then conic on for trial. Further¬ 
more ho had learned that ihe defendant, a non-resident, was 
in suit with one Ilenry I». Ilovland, in the T nited States 
District (’ourt for Arizona, for an account imr of business 


\\{ I. ru\ Vs. !loV\I, A. SMITH. 


matters h»*twe<*n t!i«• 1 11 . said matters involving, in part, an 
accounting of profit- and disbursements in relation to tin* 
v,.r\ mining p r< *p« *r t n •- tin* t it 1 < • to \\) 11 < * 1 1 1 i a < 1 been est«d> 

1 j-hed in -aid dofo'ndant l.\ tin* legal services of plaintiff 
nnd w} * i«* 1 1 an* tin* basis of tlii- action: ami plaintiff 1 m* 

1 i 4 • \ • m i that tin* testimony ami decree in said Arizona litiga¬ 
tion would tond to «*>ta 1 *1 1 >li in his tavor tin* disputed \alin* 
of -nch properties and tin* disputed value of his services 
in —a\ 111 —aid proport n*> tor tin* dependant : and phiintitl 
w a - endeavoring-, to that end, to secure a copy of the rec¬ 
ord in -aid ca.-e of Smith v. llovland, as soon as it should 
1 m- printed in the I nited States Circuit Court of Appeals 
for the Ninth t ‘iron it. on appeal thereof. Plaintiff, however, 
could not obtain a copy of said record until it came to tin* 
Supreme Court ot tin* l n i te< 1 States, <*n cert i ora11 ( No. 

11P4. October Term, 1444) when he found that certain of 
hi- contentions hejlvin were actually so established by tin* 
te.-t inn>n\ t herein ot said Smith and ot her wit nesses therein, 
as In* had antieipated. 

That meanwhile, on April 1444, the Clerk of this Court, 
under Rule 74. made an entry on the docket as follows: 
•* 1 >i-mi-.-ed W. P. k Notice to D. E. Fox.” 

That he i- informed by each of his three attorneys then 
appearing ot record on said docket, and lie so belie\es. and 
avers, that the\ liave m* recollection of having received any 
notice from the Clerk of said dismissal W. lb. nor does the 
docket -how that any notice thereof was sent to them. 

That some five months thereafter, viz: on September lb, 
1444. as shown by the docket, tlie unexpended balance of 
the amount deposited for costs, amounting to twenty cents, 
was sent to the plaintiff in tin* form of a bank check for 
that amount, which check the plaintitl did not cash but, on 
the contrarv, redeposited in the Clerk's office on December 
44. ]p24. upon the tiling of his motion to vacate* said dis¬ 
missal W. P. 

That the receipt of said check from the Clerk led 
1.4 plaintiff to investigate* the status of the matter and 
on to wit : September 44. In* did so, ami on or about 
September lb"), prior to the expiration of six months from 
April 4, 1444. the date of entry of dismissal W. I\, he con¬ 
ferred with 11. Prescott Catley. Esquire, of the Bar of this 
Court. as the lime within which, in order to save the 
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cause mid tlie valuable* interest of plaintitf tin rein, a mo¬ 
tion must lx* filed to vacate said dismissal \\ . I *. and to re¬ 
instate said cause. 

That plaintiff had then been at the Bar for more than 
forty years and in very active practice of his profession, a 
large portion of his practice involving tin* construction of 
const it ut ions, statute's, rules and regulations; and before 
said conference with Mr. (iatley he nave his own careful at¬ 
tention and study to the language of said Rule 74 and, being 
mindful of the principle that the power of a court over its 
judgments ceases with the expiration of the term in which 
rendered, unless the term be continued hv authority of tin? 
Court, plaintiff understood said rule to mean that the term 
itself was continued by said Rule <4, for the period of six 
mont lis from t he ex pi ration thereof, nor did he discover any 
ambiguity in said rule, nor did it at all enter his mind, after 
said careful studv, that the term itself might not be ex- 
tended by said Rule or that the six months therein allowed 
for a motion to vacate a dismissal \\ . I\ and to reinstate 
a cause might run from the entry of such dismissal instead 
of from the expiration of the term. 

Thereupon he sought said conference with Mr. (1 at ley, 
as aforesaid, and asked him, in the absence from Washing¬ 
ton of one of plaint ill \s counsel of record and the then en¬ 
grossment of the other two hv oflieial duties under the (Jov- 
eminent of the Cnited States, as Tariff Commissioner and 
Assistant Solicitor of Internal Revenue, respectively, to 
undertake plaintiff's said cause, as additional counsel, to 
which he consented ; whereupon plaintiff called he attention 
of his said counsel to said Rule <4 and to the action herein 
that had been taken thereunder and, without disclosing 
plaintiff's own understanding thereof, asked lliim to con¬ 
sider said rule as to the time within which a njiotion to va¬ 
cate and reinstate must be tiled, explaining the desire of 
plaintiff not to abandon said cause and also his desire not to 
bring on the cause for trial until his health should be more 
restored, and also the desirability of obtaining said record 
of the suit pending in the Ninth Circuit before trial herein, 
if practicable. 

That thereupon plaintiff's said counsel, who ijas had large 

experience in this and other courts, and in stlatutorv and 

7 | • 

other construction, and who has been President of the Bar 
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A>s«#cintioU. u;»\*• ca !*• *t*l 11 .*»T1 ••lit h »!» to said Kill** <4 and 
announced ! < • plaint ill hi- it n< bust ain limr of said rule. which 
was i • i ♦ * 11 1 icai \\ it 1 1 tic* mit :« im li utr thereof already 
readied I»\ 11 11 • |• i .*111 it 1 11, w ho had letiained 11 <>m ( oininuni- 
ca till IT it to — aid counsel. I hereupon. <>11 I >ereinl M*1 _•>, 1 d_4, 
within six inoiit h- ! r<>m tie* expiration <>t 11 1 e .\pi d I e i ni, 

] p-j4. -aid dnm>el tiled, on plaintiff's hehalf, a motion 
|4 t»> vacate said dismissal \\ . I*, and to reinstate said 

ea u so. Thereafter the motion was heard by Mr. .Jus- 
I ice Station! an<L alter consideration, was mi .laiman •), 
prjd granted. t’op\ <>f sai«1 motion and notice nt hearing 
was <iui\ sen *••{ upon c<>uns<• I <>t record tor said defendant, 
notwithstanding which n<> objection was made by said de- 
tVmlant to tin* -rantini: thereof. Thereupon the cause was 
placed on the t ri;d ealeinlar and would have been already 
tried had not defendant V- counsel sureste<l lack of power 
in the court to vacate -aid < h-rk \- cut ry of dismissal \\ . Ih 
after six months t rom tin* «*ii;r\ t h e i eo t. 

And plaintiff -a} s that not until such surest ion was 
made did the possibility that said Wide could be so read as 
to have such meatiiim and effect roach Isis mind and lie is 
informed bv his said counsel, and so believes, that the same 
is t rue as t<* said counsel. And 1 hunt iIt sa\s th«it, it sui Ii 
b<* held to l><* the proper construction of said Rule, lie was 
misled b\ ail unsuspected ambiguity in said Rule, while 
eiideavoniiii to compU strictly tln*r<*with. And plnmtitt 
sa\s that if h<* of his coiuisrl ha»l conceived that -aid Rule 
could be so construed, or even that any ambiguity could 
exist therein, said motion to vacate said dismissal \\ . I . 
would ha\e been tiled immediately upon their conference in 
September, and prior to October b. l‘d-4. 

1)T A X F K. FOX. 


Subscribed and 

W27. 


kVorii to bet ore me this 1*» da\ ot Max, 

FRANK F. (TXXIXdllAM. 

Cirri;. 

I>y ALF. Ci. IU11RMAX, 

Sot ant CitbUc, 

Asst. ('It;. 
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Thereupon said motion was ari*ued on May 15, 1527, be¬ 
fore Mr. .In>1 ice Siddons, and was taken under advisement, 
and oji May 2(5, 152<, was entered upon the Minutes of the 
( oui’l, in volume at paife 4.>4, the following order: 

“l pon consideration of the motion of the defendant tiled 
herein on the 4th day ol May, 152*, to vacate tin* judgment 
entered herein on t he 5t li day of January, 1525, it is ordered 
1 hat said mot ion he and 1 he same is hereby granted. Where¬ 
upon said judgment is hereby set aside, vacated, and for 
nothing held, and the order of April 5, 1524, for dismissal 
W. I\ is lierehv confirmed." 

I hat upon the passage ot said order the (’onft filed in the 

tin* grounds 

\s: 


cause a Memorandum Opinion, setting forth 
upon which said motion was granted, as follow 
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Mcmnvand nm on Submission Affrr /Jr 
\ rnJan! s M of ton to I arafr mi ()rdn 

5, 1525. 


anufj on I)e - 
■ of Jan nan/ 


order, which the pending motion seeks to vacate*, was 
an order of this ( \ uirt reinstatin*? 1 lie above entitled cause, 
which had been dismissed, without prejudice, bv the (dork 
°l tin* ( ourt on April 5, 1524, under tin* provisions of Law 
Rule 74. 

This action was instituted on March 4, 1514, tin* plaintiff 
bein.ir a respected member of the Bar of this ('ourt. Issue 
was joined on the defendant s first, second and fourth pleas, 
and there was filed a replication to the defendant's third 
plea on October 27, 1515. To this replication the defend¬ 
ant rejoined on December 5, 1515. To this rejoinder, a 
denim rer was interposed by the plaintiff on December 15, 
151.), which was sustained on January 15, 151(5. Another 
lejoinder was filed on February 25, 151(5, anld issue was 
joined on that replication on March 15, 151(5. i’otc of issue 
and notice of trial wen* filed on March 21, lj)l(5, and the 
case calendared for trial, file case remained in this situa¬ 
tion un1 1 1, on April.*, 1!J24, a period of somet h 11 ig over eigilt 
years, tin* case was dismissed, without prejudice, as stated 
above. On December 25, 11 >24. the plaintiff mojed to revive 

• . i . . 


i 

or reinstate the cause*, and this motion was gra 
11 ary 5, 1525. On May 4, 1527, the pending 


ited on Jail- 
motion was 
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filed. an*} t<> this motion 11 1 «• piainliff. on Max I .'I, filed 

an allida\ it sett jn" itorth }11> reasons t<>r not earln*r seekin1? 

a r«*in>t atot tin* case. 

J In* pending inotiion ba**ed upon tin* recent decision ot 
t In* < oil rt o| A j *| o a! > m t in* case ot N'onion vs. 1 )a vis, •>.) \\ . 
I.. K. ’_!*It i> contended. inter aha. on be ha It ot tin* plain- 
titt. that tin* nil** laid down in Neahui vs. I)a\‘is does not 
apply to this cast* because tin* < lerk ot tin* (ourt, in dis- 
iii i ssi n u 1 In • ca si • without j»i'i *j i n 1 uv. nave n ot i ce o t h i s act ion 

to tin j >t <\t tt t f fj 1 1 i ///.>/ If l It > / t ilil 11J f 11 1 1dl f n r n r 7 fs n f I'rrnf'il , 

as tin- rub* coniemplate>. and that Iicikt this dismissal was 
void, {hit tin- motion ot t h«* plaintitt to revive or reinstate 
the case proceeds upon I lie theorx that it had heeii dis 
misled under the r!uI e. and on that motion the plaintitt did 
m»t make I he contention that lie now interposes in resisting 
the d**teiidant*s pending motion. The plaintiff admits that 
he received Hot lee jt I'dlll tie ( Iel!\ o| his action III dlSIlliss* 
inir, without prejudice, the case on April b, 1 

I he ulijirl ot the provisions of Rule 74. with respect to 
the u'ivihl: ot notice h\ the ( Jerk ot his action in dismissing' 
a case, is to inform the plaintiff of what ha* taken place, 
and notice to hi" counsel ot record is notice to him. \\ hen 
the dismissal took place, the plaintitt had counsel of record, 
and. undoubted!}. it would have been preferable for the 
t lerk to have uiveiji the notice to that counsel, lie did not. 
do this, but did uivo notice dii’ectlv to the olaiutiff him- 
sell a law\er and a member of this liar. It seems to the 
( on rt that this action ot tin* t h*rk was, at most, an irroi?u 
larit \. but the prime object «> t tin* Rule, with respect 
R> to notice. w|as accomplished. The (Jerk's action, 
therefore, cannot be said to have been void, and it is 
1 airly obvious that tin* plaintiff himself did not so regard it 
when, on I )< cemher Lib. ld‘J4. he moved to revive the cause, 
and the Justice who granted tin* plaintiff’s motion to revive 
evidently considered that there had been a dismissal under 
the Rule. I Ins beiim so, and in view* of the rule laid down 
in the case of Xealon vs. Davis.it is clear 1 hat the (’ourt had 
lost jurisdiction over tin* case, and its action, therefore, in 
attemptin'? to revive or reinstate tin* case was a void action. 
Hi "lit months ami twenty days had elapsed between the date 
ot the dismissal ot tin* cause and its attempted reinstate¬ 
ment or revival. 1 In* term of tin* (’ourt in which the dis- 
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missal look place terminated about six mouths before the 
motion to reinstate or revive was tiled. The rule then of 
Xealon vs. Davis applies to the situation presented in this 
ease, and the pending motion of 1 he defendant o vacate the 
order of reinstatement must be granted. 

And it is so ordered. 


F. L. SIDDOXS, 

./ nstive 


Mav 2b, 11)27." 


To said action of tin* Fourt the plaintiff, bv his counsel, 
noted an except ion and the same was allowed and duly noted 
upon the Minutes of the (‘ourt. 

In order that the forego ini;* matters and things which 
would not otherwise appear of record may lx* made so to 
appear, counsel for the plaintiff prays the Fourt to sii**n 
this bill of exceptions, and the same is accordingly so signed 
and sealed by the ('ourt and made* a part of the record of 
this cause this 2bth day of .June, 1927, nunc pr<|> tunc. 

F. L. SI DDjoXS, 

j Just ire. 

I consent that tin* forego ini; Dill of Except ons may be 
signed and sealed forthwith. 

LAWREXFE II. CAKK, 

Attorney for the Defeutlc.nf Smith. 

17 [Endorsed:] Su])reme (‘ourt of the District of 

Folumbia. (’ircuit (‘ourt Xo. 2. At Law. Xo. b(>,f>94. 
Duane F. Fox, Plaintiff, vs. Iloval A. Smith, Defendant. 
Bill of Exceptions. Minor, Fat ley & Rowland, Attorneys 
at Law, Folorado Building, Washington, I). (‘. 

Endorsed on cover: District of Folumbia Supreme (‘ourt. 
Xo. 4091. Duane E. Fox, appellant, vs. Iloval A. Smith, 
(‘ourt of Appeals, District of Folumbia. Filjed Dec. 21), 
1927. Henry W. Hodges, clerk. 
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(Enart of Appeals. liBtnrt of Columbia 

October Term, 1927. 
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No. 4991. 


Duane E. Fox, Appellant , 

v. 

Hoval A. Smith. 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

This case comes before the Court on appeal from a 
judgment of the Supreme Court of the District of Co¬ 
lumbia, vacating an order of that court which rein¬ 
stated the cause after its purported dismissal by a 
docket entry made by the clerk of that court, pnd in¬ 
volves the construction, operation and effect bf Law 




Rule 74 of that court, under conditions not hi tliert o 
presented to or considered by this Fourt. 

As appears from the docket entries (record, 1-4) the 
action was Commenced March 4, 11)14, and diligently 
prosecuted until the pleadings were completed and the 
cause was at issue. On March 21, 101G (Record, 4), 
it was noticed for trial and calendared. While await¬ 
ing trial the 1 World War intervened, by which plain¬ 
tiff's three counsel were absorbed by the public ser¬ 
vice, two in the armv and one as Assistant Attorney 

• * 

(Jeneral of the I’nited States, and plaintiff became seri¬ 
ously ill (record, 9). On .January 22, 11)1 S, upon being 
reached, the ease was continued and on .Juno 27, 1919, 
it was again calendared by plaintiff (record, 4). Fol¬ 
lowing the close of the war, one of plaintiff's three at¬ 
torneys removed from Washington and two were still 
in the public service, and plaintiff's ill health contin¬ 
ued ( record, 9, 11). 

Tile cause 1 so remained, at issue and awaiting trial, 
until, on April 2, 1924, tin* clerk of the court entered 
on the docket the words—“Dismissed W. I\ and Notice 
to I). K. Fox" (record, 4). No notice was given to 
plaintiff's counsel (record, 4, 12). 

No motion to dismiss for want of prosecution had 
meanwhile been made by tin* defendant (record, 1-4). 

On December 22, 1924, within six months from the 
expiration of tin* April Term, 1924, the plaintiff, 
by iiis counsel, filed a motion, supported by affidavit, 
to revive the cause and allow the prosecution thereof to 
be resumed (record, 4, S). Notice of said motion and 
affidavit wa^ served on defendant's attorney and duly 
acknowledged by him (record, 4, 8). On January 5, 
192b, said dismissal was vacated bv Mr. Justice Staf- 
ford (record, 4, 10). No objection was made by defen¬ 
dant (record, 14). 



3 


On December 22, 1925, note of issue and ljotice of 
trial was a.train filed. 

Thereafter, on May 4, 1927, wore titan tno years 
after the ease had been reinstated , defendant by his 
counsel, appearing specially, filed motion to vacate the 
court's order of January 5, 1925, on the grou|nds, (1) 
that said order was improvidentlv granted ind (2) 
that the court was without jurisdiction to make said 
order because the motion to revive the cause and to va¬ 
cate tlie order (sir) of dismissal was not made within 
six months after said order (sic). (Record, 4, 10.) 
In support of his motion defendant cited (record, 10) 
the case of AY at on r. Davis , decided by this court on 
March 7, 1927, and reported in 55 Washington Law Re¬ 
porter, 27S, April 29, 1927, also reported in 18 Federal 
Reporter (2d), 175. 

There had been no formal order of dismissal herein 
bv the court. The action vacated bv Mr. Justice Staf- 
ford, on January 5, 1925, was an entry of “dismissal 
W. P.” by the clerk, purporting to act under Law Rule 
74. 

On May 13, 1927, was filed plaintiff’s affidavit in op¬ 
position (record, 11) and the motion was argued be¬ 
fore Mr. Justice Siddons, who on May 26, '927, va¬ 
cated said judgment of Mr. Justice Stafford aid “con¬ 
firmed” the dismissal W. P. of April 3, 1924, filing a 
memorandum opinion (record, 4, 15). 

Thereupon plaintiff appealed. 


ASSIGNMENT OF ERRORS. 


1. The Court erred in granting the motion jo vacate 
the order reviving the cause. 

2. The Court was without jurisdiction to Entertain 
said motion to vacate. 


0 
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.*$. The Court erred in construing tin* provisions of 
Rule 74 t<» mean that a motion to revive must he filed 
within >i\ months alter the dismissal \\ . I\, instead 
of within six months after the end of the term in which 
such dismissal W . I*, was entered hy the Clerk. 

4. The Court erred in holding that the notice iriv(»n 
hy the Clerk of such dismissal \V. 1\ was the notice 
required hy tin* rule, and in holding that such dismissal 
\V. I\ hy the Clerk was effective. 

'). The Court erred in not holding said rule to he un¬ 
certain. ambiguous and misleading. 


f>. 4 he (’ourt erred in holding that the opinion of the 
Court of Appeals in Xealon v. Davis, 7)5 \\ . L. K. 278, 
was decisive of the questions involved herein. 

7. The ('ourt erred in not holding that the action of 
the ('Jerk in so dismissing the cause \V. I\ was violative 
of the right of the plaintitT herein to due process of 
law, under the Constitution of the l nited States. 


I. 

Law Rn.K 74. 

Tlie Rule of court involved herein is as follows: 


“When any party to a cause other than criminal 
or bankruptcy is in default for failure to plead, or 
to notice for trial a cause in which an issue of 
law or of fact has been raised and such default has 
continued for one year, the clerk of this court shall 
enter in the docket the words ‘Dismissed \V. I\,’ 
together with the date of such entry, meaning dis- 
missed without prejudice and without costs to 
either party, and shall immediately give notice, in 
writing, of such action to counsel of record for 
plaintiff, or to plaintiff himself if no counsel of 
record for plaintiff appears; provided, however, 
that on application of either party and for cause 
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shown, such cause so dismissed raav he 
and its prosecution resumed, and for the 


revived 

purpose 


• f 14 4 

of such revival tin* term of court at whJell such 


entry is made is extended for a perio< 
months thereafter.” 


IT. 


of six 


Xeai/).\ v. Davis. 

The defendant’s motion to vacate the reinstatement 
of this cause was based upon the action of tills Court 
in Xrahm r. Paris, published five days before in 55 
Washington Law Reporter, 27 S. From the opinion of 
Mr. Justice Kiddons (record, 1(5) it is apparent that he, 
also, attributed to that case a compelling authority 
that it does not carry under the different state of facts 
herein and was constrained thereby. The case now pre¬ 
sented to this Court differs from that considered bv the 

j _ - 

court in Xealon v. Davis in vital particulars \v|hich are 
apparent on the face of the record. 


III. 


i 


The Clekk’s Action Was Without Authoi 

Void. 


iity AND 


Fnder Rule 74 the clerk is authorized to ent<j 
docket the words “dismissed W. IV’ onlv “w 
party to a cause other than criminal or hankrj 
in default {a) for failure to plead, or (It) to 
trial a cause in which an issue of law or of 
been raised.” (Italics and subdivisions supp 
In the case at bar there was no such defau| 
pleadings had been completed and the cause 
issue and had been noticed for trial. (Record, docket 
entries, top at page 4.) 


,»r in the 

hen anv 
* 

uptcy is 
tt ice far 
fact has 
ied.) 

It. The 
was at 
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The action of the dork was, therefore, totallv devoid 
of authoritv. He had n<> more right to enter “dis- 
missed \V. IV' on tin* docket heroin than he had to 
make such an entry in a criminal or bankruptcy case, 
also excluded bv the Rule from his authoritv. 

In Sralon r. Paris, on the other hand, the cause had 
not been noticed for trial because it was not yet at is¬ 
sue, and the last pleading was more than two years 
prior to the date when the clerk entered the cause dis¬ 
missed. His authority so to do cannot be questioned. 
But the opinion of this court in that case well states the 
legal effect of his action when he acts without author¬ 
ity, as follows: 

“We think, furthermore, that the duty per¬ 
formed by the clerk when entering a dismissal 
under the> rule was not judicial, but ministerial. 
‘A ministerial act is one which a person performs 
in a given state of facts, in a prescribed manner, 
in obedience to the mandate of legal authority, 
without regard to, or the exercise of, his own judg¬ 
ment upon the propriety of the act being done.’ 
Flournoy v. .Jeffersonville, 17 Ind. l(iH, 7H Am. Dec. 
4(>S; Pennington v. Streight, 7)4 Ind. 7>7(>. Under a 
Falifornia statute authorizing the clerk of courts 
to enter default judgments. Field, U. J., said:‘The 
clerk, in Entering judgments upon default, acts in 
a mere ministerial capacity; In* exercises no ju¬ 
dicial functions. The statute authorizes the judg¬ 
ment, and the clerk is onlv an agent bv whom it 
is writ ten'out and placed among the records of the 
court.’ 

In the instant case the dismissal was without 
prejudice and without judgment for costs. It 
made no 'adjudication of any right or issue in¬ 
volved in the case. If any judicial authority was 
involved in the proceeding, it was exercised by 

the court when bv its rule it authorized the clerk’s 

* 
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action. ‘In entering judgments the clerk aits in a 
purely ministerial capacity, and exercises no ju¬ 
dicial functions; he acts merely as an agent to 
write out and place upon the record judgments 
which he is authorized and directed by law to en¬ 
ter. Provided the cause is ripe for entry of judg¬ 
ment, and there is no stay or order to the contrary, 
the clerk is authorized and it is his ministerial duty 
to enter upon the record all judgments rendered by 
the court and certain judgments authorised by 
statute in specified cases where judicial action is 
not necessary, such as judgments bv confess: on, de¬ 
fault, consent, offer or admission. Such authority 
extends only to the entering of the judgment ex¬ 
actly as it was rendered by the court, without addi¬ 
tion, diminution or change of any kind; and ^ judg¬ 
ment entered by a clerk who had no authority to 
niter it at all, or to enter it in the form in \yhich it 
was entered, is void. 9 34 C. J. p. 59.” 


Xealon v. Davis, 18 Fed. (2d) 175, 176. 
ics supplied) 


(Ital- 


As to the entry of judgments by default, by the clerk 
acting under a general statutory authority and without 
judicial order in the very case, the rule is: 

“The clerk derives all his pow r ers from the stat¬ 
ute, and as they are special, no intendment^ are to 
be made in support of his act, but in each case it 
must appear that what he did was within ;he au¬ 
thority conferred on him by the statute; and 
whether the act done by him be considered as 
purely ministerial or of a mixed nature, partaking 
of elements both ministerial and judicial, is of no 
practical importance. The question is, Had he 
authority to enter the defendant’s default and 
thereupon judgment final against him as the case 
stood at that time?” 

Providence Tool Co. v. Prader, 32 Cal. 63fl. 
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‘‘If tliis question is answered in the negative, or 
in oilier words, if the clerk had no authority to en¬ 
ter the default, or if, having authority to enter the 
default, lie had no authoritv to enter judgment 
thereon, then any judgment entered by him with¬ 
out the direction of the court is void, though there 

is some authoritv to the contrarv.” 

• • 

Freeman on Judgments, Sec. 1283. 


Only two cases are cited by Freeman in support of 
the qualifying words above. In one (llersev v. Walsh, 
MS Minn. 521), the court expressly said: “The judg¬ 
ment is not void for anything appearing affirmatively 
upon the record"; and in the other (Koeber v. Daw¬ 
son, 3 X. V. Supp., 122), the court held that an execu¬ 
tion warranted bv statute and issued bv the clerk with- 

• * 

out application to the court was an irregularity. 

But in the case at bar the lack of authority in tin* 
clerk to act at all appears on the face of the record. 


“It is a universally recognized rule that a judg¬ 
ment which is absolutelv void mav be vacated bv 
the court in which it was rendered. * ' A court 

mav of course alwavs strike from its records what 
» • 

purport to be nut are not in fact judgments be¬ 
cause entered without authority.” 

Freeman on Judgments, Sec. 22b, page 443. 

“If the clerk improperly enters a judgment with¬ 
out anv direction therefor or contrarv to the di- 
• • 

rections given, it may be stricken at any time 
with or without a motion. Thus a judgment 
entered by the clerk upon default, without action 
by the court, in a case where lie is without the 
power to do this, or where the default was not en¬ 
tered until after the actual filing of the required 
pleading, is void and may be disregarded or set 
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aside by the court of its own motion at any time, 
regardless of how the invalidity is called toi its at¬ 
tention.” 

Freeman on Judgments, Sec. 226, page 4 * 1 : 4 . 

“In the absence of statute providing otherwise, 
the general principle obtains that a court pannot 
set aside or alter its final judgment after the ex¬ 
piration of the term at which it was entered, unless 
the proceeding for that purpose was begun ^luring 
that term. Hudson v. Guestier, 7 Craneh, 1 \ Cam¬ 
eron v. M’Roberts, 3 Wheat. 591; Ex parte Sib- 
bald, 12 Pet. 488, 492; Bank of United States v. 
Moss, 6 How. 31, 38; Bronson v. Schulten, 104 
U. S. 410, 415-417; Phillips v. Negley, 117 U. S. 
665, 673, 674; Hickman v. Fort Scott, 141 U. (3. 415; 
Hume v. Bowie, 148 U. S. 245, 255; Tubman v. B. 
& O. R. R. Co., 190 U. S. 38; Wetmore v. Karrick, 
205 U. S. 141, 149-152; In re Metropolitan Trust 
Co., 218 U. S. 312, 320, 321. There are certain ex¬ 
ceptions. In the case of courts of common law— 
and we are not here concerned with the special 
grounds upon which courts of equity affo|rd re¬ 
lief—the court at a subsequent term has po>ver to 
correct inaccuracies in mere matters of form, or 
clerical errors, and, in civil cases, to rectifk' such 
mistakes of fact as were reviewable on writs of 
error coram nobis , or coram vobis, for which the 
proceeding by motion is the modern substitute. 
Pickett’s Heirs v. Legerwood, 7 Pet. 144, 148; 
Matheson’s Adm’r v. Grant’s Adm’r, 2 Hoyr. 263, 
281; Bank of United States v. Moss, supra; Bron¬ 
son v. Schulten, supra; Phillips v. Negley, fyupra; 
In re Wight, 134 U. S. 136; Wetmore v. K^rrick, 
supra. These writs were available to bring before 
the court that pronounced the judgment erifors in 
matters of fact which had not been put i^ issue 
or passed upon and were material to the validity 
and regularity of the legal proceeding itself; as 
where the defendant, being under age, appeared 
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by attorney, or the plaintiff or defendant was a 
married woman at tlie time of commencing the 
suit, or died before verdict or interlocutory judg¬ 
ment,—for, it was said, ‘error in fact is not the 
error of the* judges and reversing it is not revers¬ 
ing their own judgment.’ So, if there were error 
in the process, or through tlie default of the clerks, 
the same proceeding might be had to procure a re¬ 
versal. Hut if the error were ‘in the judgment it¬ 
self, and not in tlie process,’ a writ of error did 
not lie in the same court upon the judgment, but 
only in another and superior court. Tidd, 9th ed., 
1136, 1137; Stephen on Pleading, 119; 1 Poll. 
A hr. 74b, 747, 749.” 

United States v. Mayer, 235 l\ S. 55, 67, 68. 

Tin* foregoing, we submit, conclusively shows that 

the action appealed from should be reversed and this 

cause restored to the docket of the court below where it 

was left by the vacating order of January 5, 1925. 

For, since the purported action of the clerk was not in 

fact a judgment, either final or interlocutory, “because 

entered without authority,” but was “void and mav be 

• • * 

disregarded or set aside bv the court of its own motion 

• * • 

at anv time,” it matters not whether it was so vacated 
* 

within or after the extended Term of court. The error 
was “material to the validity and regularitv of the 
legal proceeding itself,” and not “in the judgment 
itself.” 

IV. 

The Jckisdictional Notice Was Not Given. 

Where the conditions exist that give the clerk au¬ 
thority to act at all, Law Pule 74 prescribes: 

“* * * the clerk of this court shall enter in the 
docket the words “Dismissed W. P.,” * * * and 
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shall immediately give notice, in writing, |of such 
action to counsel of record for plaintiff, or t|o plain¬ 
tiff himself if no counsel of record for plaintiff 
appears; * * *” 


These are not two separate acts to be performed 
l>v the clerk. Together they constitute one act, con¬ 
sisting of two elements, lack of either one of which is 
fatal to the validity of his action. The command of 
the court to take action, and how, again constitutes 
the clerk’s onlv authority to act at all. The command 
to give notice cannot be regarded as merely directory, 
non-compliance with which may be cured, but the no¬ 
tice is an essential part of his act itself, lacking which 
his act is void and of no effect. 

Every litigant is entitled to the judgment of the 
('ourt upon his cause. Dismissal of a cause by the 
clerk, without specific direction of the court in the par¬ 


ticular case, is contrary to the course of common law 
and therefore in derogation of right. His authority 
so to act must therefore be strictly construecL For, 
while the court undoubtedly mav, in the exercise of its 
judicial power, express its judgment by a general rule 
or order, to be effective in all cases of a stated class 
and to be registered by the ministerial act of its clerk, 
the court may not delegate that judicial po>Ver nor 
leave anything whatever to the will or discretion of 
its clerk. 

'When, therefore, while purporting to act by direc¬ 
tion of the court, expressed by the general Rule, the 
clerk gives no notice, or gives oral notice instead of 
written notice, or if he should presume to giv£ notice 
by publication, or if he fails to give notice to th<i person 
entitled, under the Rule, to receive it, his purported 
action is no action, for the court has not spokejn. It is 
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the prescribed notice, and that alone , which can be ef¬ 
fective. 

In the case now presented to this Court the clerk 
gave notice to the plaintiff and not to the plaintiff’s 
counsel, and his whole action, purporting to he taken 
under Rule 74, was thereby ineffective, invalid, unau¬ 
thorized, null and void. 

This is not in conflict with the opinion and action 
of this court in Seal on v. Davis (supra). For that 
case arose under a general order of the court, an¬ 
nounced on June 1G, 1919, which later, after amend¬ 
ment, became? Law Rule 74, in force on April 3, 1924, 
under which the clerk took his purported action in this 
case. But uhat teas that amendment? To know that 
is to decide this case. 

The order of June 16, 1919, contained no provision 

whatever for notice of the clerk’s entrv of “dismissal 

* 

W. P.” When, therefore, the court, ex industria, 
changed its general order, or rule, so that notice shall 
be given, and with particularity prescribed the manner 
of such notice, it emphasized the need for notice, in 
such case, and strictly limited the authority of the clerk 
to that very manner. The court made clear that, in 
the termination of causes pending before it, the court 
will speak by its own mouth and not by the mouth of 
its clerk. 

And that court has so acted, in necessary effect, if 
not in express words. For in the affidavit of plaintiff, 
in support of motion to vacate the dismissal W. P. 
(record, 8), the first sentence raises the point thus: 

“Duane E. Fox, being first duly sworn, deposes 
and sayfe that he is the plaintiff in the above en¬ 
titled cause, which was, on April 3, 1924, entered 
* dismissed W. P.’ by the clerk of this Court and 
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notice thereof given to this plaintiff himself , by 
written communication addressed to this affiant.” 
(Italics supplied) 

The remainder of the affidavit relates to the meritor¬ 
iousness of the cause, which counsel deem good prac¬ 
tice in such motions, though not essential in a motion 
to vacate for lack of authority alone. But it was im¬ 
material to plaintiff whether the dismissal was vacated 
for lack of required notice by the clerk or ‘‘for cause 
shown,” under the grace proffered by the Buie itself. 
What was sought was the restoration of the cause to 
the docket, and this was accomplished by the action of 
the court upon the motion (record, 10). 

There is, therefore, no warrant in the record for the 
conclusion of another Justice, in setting aside such 
action, that the plaintiff, in that motion, “did not make 
the contention that he now interposes,” nor that “the 
Justice who granted the plaintiff’s motion to revive 
evidently considered that there had been a dismissal 
under the rule” (record, 16). Nor for the assumption 
(ibid) that, in said motion, “The plaintiff admits that 
lie received notice from the clerk.” On the contrary, 
in that motion, the plaintiff asserts that In;, himself, 
received notice. 

So far from being an adverse authority is the opin¬ 
ion of this Court in Nealon v. Davis, that case is con¬ 
clusive authority in support of our contention. 

In that case the Rule did not require notice and this 
Court found no lack of authority in the act of the clerk. 
But the Court did hold that the action of the clerk was 
ministerial, defined the limitations upon such minister¬ 
ial action, and approved the statement of law that the 
clerk could only act “provided the cause is ripe for 
the entry of judgment and there is no stay or order to 
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the contrary” and that “a judgment entered by a clerk 
who had no authority to enter it at all, or to enter it in 
the form in which it was entered, is void.” Xealon v. 
Davis, 18 Fed. (2d) 176. 

And this Court also approved the statement of law 
that : 

“Such authority extends only to the entering of 
the judgment exactly as it was rendered by the 
court, without addition, diminution or change of 
any kind.” (Ibid.) 

The “form” of the judgment herein consists merely 

of the entrv on the docket of the words “Dismissed 
•> 

W. I\ & Notice to D. E. Fox.” That entrv was no 
judgment, and carried out no judgment, because, as 
shown above, the case was not “ripe,” and because 
the command of the court did not require notice to 
D. E. Fox and did require notice to plaintiff’s counsel. 
Here, surely, were “addition,” “diminution” and 
“change.” The entry of the judgment was not “ex¬ 
actly as it was rendered by the court.” 

Inasmuch as the object of the rule is to give notice 
that action must be taken, within a limited time, upon 
penalty of forfeiture of the plaintiff’s right to pro¬ 
ceed, the notice, as Rule 74 itself declares, must be 
given to the person responsible for the conduct of the 
case, viz: the attorney, not the party. The Rule there¬ 
in follows the time-honored practice, which is neces¬ 
sary both for courts and counsel, as well as for the 
party himself, in order that suits may be conducted 
with due regularity. 

Tidd’s Practice, 97, 753. 

Wade on Law of Notice, section 1172. 
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4 ‘All notices where the party has a known at¬ 
torney, must be given to that attorney or his agent, 
and not to the party himself. ,, 

Tidd’s Practice, 97. 

Tashburn v. Havelock, Barnes 306. Reprint Vol. 

94, p. 928. 

“Inquisition taken on writ of enquiry of dam¬ 
ages, set aside with costs, for want of notice of 
the execution of said writ served on defendant’s 
attorney or his agent: bail above had been put in, 
and declaration received by defendant’s attorney; 
notwithstanding which, the notice aforesaid was 
not served upon him or his agent, but ppon de¬ 
fendant himself: which was clearly irregular.” 

Mosley v. Sanford. Barnes, 311. Reprint, Vol. 

94, p. 930. | 

Rule 74 is of the nature of a Practice Act i|i requir¬ 
ing service on the attorney where a party has an at- 

tornev. In such case it is held: 

•> 

“The objection should have been sustained, as 
by the Practice Act all notices were required to 
be served on the Attorney, where a party ap¬ 
peared by attorney, and we have repeatedly held 
that in such cases a service on the party personally 
is not sufficient.” 

Griffith v. Gruner, 47 Cal. 644, 646. 

“Defendant appeared by his attorney and after 
judgment plaintiff gave notice of the execution of 
a writ of inquiry to defendant himself (and not to 
his attorney) which was held bad notice^ and the 
writ of inquiry and inquisitions taken thereupon 
were ordered to be set aside.” 

Lee v. Bradford, I Barnes, (K. B.) 300 ling. Rep. 

Reprint, Vol. 94, p. 925. 
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In a Now York case tin* plaintiff commenced bis 
action by personal service of the summons and com¬ 
plaint upon the defendant, who afterwards duly ap¬ 
peared by attorney. Before the expiration of 20 days 
the plaintiff amended his complaint and served it as 
amended upon tin* defendant, after he had appeared 
by attorney. I’pon this amended complaint judgment 
was entered hv default, more than 20 davs after its 
service upon the defendant. The Code, in section 146, 
says— 44 If tin* complaint be amended, a copy thereof 
must be served on the defendant.’* But section 417 
reads—“Where a party shall have an attorney in the 
action, tin* service of papers shall be made upon the 
attornev, instead of the partv.” Section 408 of the 
same chapter provides “Notices shall be in writing; 
and notices and other papers may be served on the 
party or attorney * * * when not otherwise provided 
by this act.*' The court held: 

“I have no doubt that the Legislature intended 
that where an attorney had appeared in an action 
that all the subsequent papers should be served 
upon him. Such was the rule before the Code, and 
1 find no indications of an intent to alter it. * * * 
I am clearly of opinion that the judgment is irregu¬ 
lar, and must be set aside.” 

Mercier v. Pearlstone, 7 Abbott (Pr. X. Y.) 325. 

In another New York case, involving said section 417, 
tlie court held: 

“According to the provisions of the Code—Sec¬ 
tion 371, the offer to allow the judgment to be cor¬ 
rected must be served upon the appellant and the 
justice, and did this section stand alone there 
would be no question that a strict compliance with 
its requirements was necessary. It is provided 
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however by Section 417, that where a party shall 
have an attorney in the action the service of papers 
shall be upon the attorney instead of the party. 

I am inclined to think that the latter section was 
intended to substitute the attorney in th<> place of 
the party, in all cases where an attorney has ap¬ 
peared. * * * 

I cannot therefore, but regard the proceeding 
as one in which the party is bound to consider the 
fact, that an attorney has appeared, andjadapt his 
course of action accordingly in the service of pa¬ 
pers in the case. # * * 

There is no doubt that the service of ^he notice 
in this case, was made in good faith upon the ap¬ 
pellant in person, and the objection made to the 

validitv of the service is strictlv of a technical 
* •> 

character; but even if it be conceded tli^t in fair¬ 
ness, the notice should have been returned, we are 
only authorized to regard the matter in its legal 
aspect, and looking at it in that point of view, I do 
not think that a neglect to return a notice illegally 
served estops a party from taking advantage of 
the statutory provision. Although it may have 
come to the knowledge of the attorney, ii does not 
waive the defect, as the statute prescribes the man¬ 
ner and form of the service; and not haying been 
complied with, it is not a lawful and valijd service, 
and in fact no service whatever.” 

Purvis v. Gray, 39 Howard’s Practice Re¬ 
ports, 1. 

Where the statutory notice of judgment] was not 
given, it has been held, in New York, that the limita¬ 
tion of the time to appeal did not begin to run, that 
“notice in such a case ought not to depend upon casual 
information or an advertisement in the newspapers.” 

Jenkins v. Wild, 14 Wend. 539, 545. [ 



“Ho may acquire a knowledge of the order, he 
may examine it on the tiles of the court, or on its 
records, or procure a copy of it from the clerk. 
For many purposes, this and any actual knowledge 
of the order or judgment will he noticed, hut as a 
limitation of the time to appeal, knowledge so ac¬ 
quired will he wholly inoperative.” 

Fry v. Bennett, 16 How. Pr. 402, 405-6. 


The Motion to Vacate Dismissal \Y. P. Was Filed 
Within the Term as Extended by Rule 74. 

Assuming that Rule 74 was a valid exercise of the 

judicial power of the court, and that an entry by the 

clerk thereunder is equivalent to a judgment of the 

court itself, and that the clerk has performed his act 

in strict conformity with the provisions of the rule, and 

that, after the six months extension of the Term has 

expired, it is beyond the power of the court itself to 

vacate the act of its clerk, it is obvious that, where a 

motion is made to vacate the dismissal and to revive 

the cause, anv one of four distinct situations mav 

• » 

exist, viz: 

1. The motion may be made before the expiration of 
the Term at which the dismissal was entered. In that 
event the Rule neither adds to nor subtracts from the 
power of the court over the cause, as such power con¬ 
tinues, without the Rule, during the Term. The ex¬ 
tension of time does not become operative upon the 
power of the court or the rights of the parties until the 
Term expires. 

2. The motion may be filed after the Term and with¬ 
in six months after the entrv of dismissal. In that 
event the Rule leaves the power of the court unim- 
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paired, under the shortest interpretation of tjie exten¬ 
sion of the Term. 

.*». The motion may be filed more than si:| months 
after entry of dismissal and also more than si T x months 
after the expiration of the Term. This was tjlie situa¬ 
tion, and the only situation, presented to this| court in 
Nealon r. Davis, and it was there held that he court 
below was without power to vacate the dismissal. 

4. The motion mav be filed after the Term, and less 
than six months from its expiration, but more than six 
months after entry of dismissal. This situation has 
never been before this Court for determina ion, and 
this Court has, therefore, never passed therebn. It is 
the very situation now presented to this Coijrt. And 
we submit that it is in compliance with the Rple. 

Each of the four situations above is entirely separate 
and distinct from each of the other three. No two of 
them can possibly co-exist in the same cause. Each 
one involves the substantial rights of litigants. No 
opinion or decision in one can properly be used as a 
precedent or authority in another. The facts are dif¬ 
ferent. 

VI. j 

Construction of the Rule. 

A rule of court, when within the power of the court 
to establish it, has the force and effect of law, as held 
in Nealon v. Davis. It has also other attributes of 


statutes, among which is the requirement tfiat it be 
clearly expressed. Rules are made in furtherance of 
the proceedings before the court and their object is to 
promote justice. They are not devised to serve as 
traps for litigants. Yet where certainty is lacking they 
tend to become such. 
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Like statutes, also, rules are subject to construction, 
an«i under the same principles. Among those prin¬ 
ciple.- i> the requirement that penal statutes be con¬ 
strued strictly and that statutes involving forfeitures 
be construed with the strictness of penal statutes. 
Therefore, while, as said in Xealon v. Davis, there may 
be no dispensing power in the court to meet the exi¬ 
gency of a particular case, the court does have the 
power so to construe a rule as to effectuate its purpose 
with the least injury to litigants. 

The evident purpose of Rule 74 is two-fold; first, to 
promote the dispatch of business before the court, by 
clearing tin* docket of dormant cases, and second, to 
give to litigants ample opportunity, within a fixed and 
certain period, to move for reinstatement of their 
cases dismissed in the course of that procedure. In 
the due administration of justice the second purpose is 
held dearer than the first. Therefore the dismissal 
under the Kulie is not absolute, but is without prej¬ 
udice and the Term is extended to preserve the power 
of the court over the cause. 

Rut it develops that, while the period of extension is 
certain, and is fixed at six months, the time of com¬ 
mencement thereof, due to the presence of a relative 
adverb among the words of the rule, has been differ¬ 
ently understood by men experienced in statutory con¬ 
st ruction. 


“Provisions which limit in point of time the 
right to move for a new trial, or to take an appeal 
are construed with strictness in favor of the party 
desiring a review, when tin* time is to be computed 
from notice of the judgment to be given by the 
opposite party. The right of appeal is general 
and positive, and as statutes of limitation are in 
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restraint of that right, they are, as already said, to 
be construed strictlv.” 

w 

Sutherland on Statutory Construction,! § 545. 

Pease v. Howard, 14 John. 479. 

7 

Such strict construction of Rule 74 should lalso be 
appl ied in favor of the party desiring reinstatement of 
a cause summarily entered “dismissed \V. P.” by the 
clerk, where ‘'for the purpose of such revival the term 
of court at which such entry is made is extended for a 
period of six months thereafter.” 

The right to prosecute an action at law to fin[al judg¬ 
ment on the merits is general and positive and jji rule of 
court however salutary, under which such rigtjt is ter¬ 
minated should be construed liberally against) such a 
result and strictly in favor of tin* relief therein pro¬ 
vided. 

VII. 

Interpretation of the Rule. 

In a court rule there should be no need of interpreta¬ 
tion. There never is such need where the grammati¬ 
cal form of the language employed is such as to make 
the rule certain. The less the certainty in the jrule, the 
greater the jeopardy to litigants and to the continued 
existence of the rule itself. 

The greatest danger arises in the use of relative pro¬ 
nouns and adverbs in such manner as to relate back to 
more than one possible antecedent. Such is J;he case 
with Rule 74. The use of the relative adverb) “there¬ 
after” has given rise to controversv as to whether it 
refers to “term of court” at which dismissal |W. P. is 
entered, or to the date of such dismissal, for tjie start¬ 
ing point of the extension of the Term. 

The usual rules governing the construction of sen- 
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fences would refer it to “term of court/’ inasmuch as 
“tcrin” is nearer, in tin* structure of the sentence, than 
“dismissed.” Furthermore it is the “term of court” 
that is extended, not the dismissal. Still further, tin* 
extension of the Term cannot become operative until 
the expiration of tin* Term, and it seems inevitable that 
a lawyer, familiar with tin* effect of such expiration 
upon judgments entered (luring the term, should find 
his attention fixed upon the words, in due sequence: 
“the term of court at which such entry is made is ex- 
tended for a period of six months.” 

In tin- Killed of the Supreme Court of the United 
States, limitations of time occur 34 times. In onlv 3 
is tin* word “thereafter” employed and, in each case, 
with a definite, certain and exclusive antecedent. 

And we know of no such indefiniteness in the rules 
of this ('ourt. 


VIII. 

Effect of Interpretation. 

When lawyers begin to dispute about the meaning of 
a rule, the rule is certainly uncertain. If both dis¬ 
putants have a plausible argument, the rule becomes 
ambiguous. But uncertaintv and ambiguitv are as 
little tolerated in rules as in statutes. 

Hide 74 is a vehicle of penalty and forfeiture. The 
penalty for delay is severe—the loss of status as a liti¬ 
gant and the loss of the thing sued for. Even though 
a way of escape is provided by the Hide, that way is be¬ 
fogged by uncertainty how long the way will be open. 
A shorter period of grace, definitely fixed, would be 
kinder. 


Effect of Uncertainty and Ambiguit^. 

Judgments must be certain. It* the entry of dismis- 
sal W. P. was a judicial act, the judgment is found in 
the Rule, and not in the entry. 

Nealon v. Davis. 

The language of that Rule, constituting the judg¬ 
ment, which is carried into effect by the clerk s minis- 
terial act, must be unmistakable. 

1 

“A judgment must be specific and certain, or 
capable of being made so by proper construction, 
and such as defendant may readily understand and 
be capable of performing. Where the record entry 
is wholly uncertain, repugnant or contradictory, 
it is at least erroneous, and has been held jin many 
cases to be absolutely void.” 

33 Corpus Juris, 1195-6. j 

Bearing in mind that Rule 74 works a penalty or 
forfeiture, how have uncertain penal statutes fared? 

A statute which prohibited the hauling of more than 
two thousand pounds on a narrow-tired wagon, or more 
than twenty-five hundred pounds on a bread-tired 
wagon, was held void for uncertainty, because it fixed 
no standard for determining what was a broad, or what 
a narrow tire. j 

Cook v. State, 26 Ind. App. 278. j 


A statute which provided that the term of the Dis¬ 
trict Court of El Paso County should commence on the 
first Monday in March in each year was held inopera- 

a re- 


tive because in conflict with a prior act (without 
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pealing clans**) which provided that the term should 
commence on the fourth Monday in March. 

4 • 

In re House Resolution, 12 Colo. 359. 

“An act to prohibit, discourage and punish prize¬ 
fighting within tlie State of Michigan/' provided pen¬ 
alties for any person who shall hereafter be a party to 
or engage in (1) a prize fight, or (2) any other fight in 
the nature of a prize fight. Held: 

“Tin* elements which go to constitute any other 
fight in the nature of a prize-fight are not defined 
in the statute and there is no source to which we 
can go tb ascertain the legislative intent. We 
think, therefore, but one offense is defined in tin* 
statute. It follows from this that tin* second count 
of the information charges no offense.” 

People v. Taylor, 90 Mich. 570. 

“An act to 1 prevent the use of chemical agents or 
preservatives in milk, cream, cheese and butter” con¬ 
tained, in section 1, the additional words—“or any 
other dairy products.” 

The act was later amended by adding to the title— 
“or food products of any nature whatever” and by 
inserting those words in section 1 so as to read—“any 
milk, cream dr food products of any nature whatever, 
butter, cheese or any other dairy products.” 

A conviction for selling chopped meat to which 
borax had been added was set aside by the Supreme 
Court of the State, holding that the statute, as 
amended, “is equivocal and uncertain.” 

State v. Rumberg, 86 Minn. 399, 90 X. W. 1055. 
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That the interpretation of the word “thereafter”, 
in Rule 74, as relating to the end of the term during 
which dismissal W. P. was entered on the docket bv the 
clerk, is not a captious or strained construction is 
shown by considering the date at which jurisdiction 
to reinstate the cause would pass beyond the power of 
the court if there were no provision for reinstatement 
in the rule itself. j 

It is settled law that a court retains power over a 
cause until the last day of the term at which [final ac¬ 
tion is taken. Therefore, after the entry of dismissal 
and until the end of that term, the provision for vacat¬ 
ing the dismissal and reinstating the cause addt*d noth¬ 
ing to the normal authority and jurisdiction of the 
court. Such provision did not become actually opera¬ 
tive until the end of the term, at which time thb power 
of the court to act in the cause was continued bv reason 


of the rule. 

It was, therefore, entirely natural and logical that 
one intending to preserve the rights acquired by the 
institution of a suit and intending to move to vacate 
the dismissal W. P. and to reinstate the cause} should 
relate the word “thereafter” to the time when the rule 
became operative to extend the jurisdiction of the court 
which would otherwise have been lost. 

That is the construction adopted by courts in the 
interpretation of statutes. 

“A law or any single provision thereof cannot begin 
to speak until it takes effect .” 

Grant v. Alpena, 107 Mich. 335, 336. 

Rice v. Ruddiman, 10 Mich. 125. 

Price v. Hopkins, 13 Mich. 318. 


i 
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But the integrity of Huk* 74 and the rights of liti¬ 
gants may both be preserved by construing the Rule ac¬ 
cording to the recognized methods of construction, 
thus: 


“The term of Court [subject] —at which such 
entry is made [adjective clause] —is extended 
[ verb ]—for a period of six months [ adverbial 
clause ]— thereafter [ Oflverb].” 


The dictionaries—I)r. Johnson’s, Murray’s (Ox¬ 
ford), Webster’s, Century, Imperial—give a meaning 
of “thereafter” as “after that.” After what ? Obvi¬ 
ously after the “term of court,” for the word “entrv” 
does not, in this clause, stand upon its own feet, but is 
only a part of an adjective clause. 

Seal on v. Davis need not deter such construction, 
because in that case this question was not involved, 
more than six months having elapsed since the entry 
of dismissal and also since the expiration of the Term. 


X. 

Due Process of Law. 

If, notwithstanding the recognized rules for the con¬ 
struction and analysis of sentences and clauses (supra), 
it be held that the Term is not extended for six months, 
Rule 74 becomes “so vague that men of common intel¬ 
ligence must guess at its meaning and differ as to its 
application.” The Supreme Court recently held that 
“a criminal statute which either forbids or requires 
the doing of an act in terms so vague * * * lacks the 
first essential of due process of law.” And the statute 
was held void for uncertainty. 

Conally, Commissioner, v. General Construction 
Company, 269 U. S. 385, 391, 393. 


To the same effect are 

Int. Harvester Co. v. Kentucky, 234 U. 216. 

Am. Seeding Machine Co. v. Kentucky, 236 U. S. 
660. | 

For the reasons stated it is respectfully submitted 
the action of the court below is erroneous, anc| should 
be reversed. 

Benjamin S. Minor, 

H. Prescott Gatley, 
Arthur P. Drury, 

7 i 

Attorneys for 
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STATEMENT OF THE CASE. 

The single question presented upon this appeal ap¬ 
pears clearly from the statement of the case Contained 
in the bill of exceptions (Record 7-17). That ques¬ 
tion is the effect of the entry by the Clerk of ji dismis¬ 
sal W. P. under Law Rule 74 and the failure of the 
plaintiff or his attorneys to take any action pr to file 
any motion for reinstatement within six months there¬ 
after. 

The declaration was filed March 4, 1914. (ihe final 
joinder of issue was filed March 15, 1916. Thb note of 
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issue and notice of trial wen* filed March 21, 1916. (R. 
2, 4.) (>n April 1 3, 1*424, t lie clerk made the entry : “ I)is- 
missed W. 1*. i Notice to 1). F. Fox." (R. 4, 7.) The 
plaintiff's motion to revive the cause and vacate the 
dismissal was filed on December 22, 1924, within six 
months after the expiration of the April Term, 1924, 
hut more than six months after the entry of the dis¬ 
missal. (R. 4. S. ) The plaintiff's motion was granted, 
•Januarv 5, 192"). ( R. 4, 10.) Thereafter, on Mav 4, 
1927, tlie defendant, through his present attorney, filed 
a motion to vacate the order of •January 5, 1925, on the 
ground that it had been improvidently granted and that 
the court was 1 without jurisdiction to grant the said 
motion or to make the said order because the action 
was begun March 4. 1914, and was dismissed April 3, 
1924, pursuant to Law Rule 74, of which tin* plaintiff 
was notified by the clerk, and that the motion to re¬ 
vive the cause and to vacate the dismissal was not 
made until December 23, 1924, more than six months 
after the entry of the dismissal, citing St olon v. Davis , 
decided by this court on March 7, 1927. (R. 4, 10.) 

The defendant's motion was heard bv Mr. Justice 
Siddons and upon consideration was granted, May 26, 
1927, the order of reinstatement being vacated and set 
aside and the order of April 23, 1924, dismissing the 
case \V. 1\, confirmed. (R. 15.) Mr. Justice Siddons 
filed a memorandum opinion which appears in the rec¬ 
ord. pp. 15-171 This appeal is from the order of May 
26, 1927. 


POINTS OF LAW. 

As already stated, this appeal presents only one 
question of law, whether the court has lost jurisdic¬ 
tion of the case bv reason of the entrv of the dismissal 
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W. P. and the failure of tho plaintilT to takej any ac¬ 
tion within six months thereafter. j 

Fpon this point the decision of this court in Neal on 

r. Davis, 57 App. I). C.-, 55 \V. L. R. 274] 18 Fed. 

(2d) 175, is controlling. In that case the order of dis¬ 
missal \V. P. was entered June 28, 1919, and the motion 
to reinstate was filed on February 25, 1920, about eight 
months after the entry of the dismissal. March 12, 
1920, the court made an order setting aside and vacat¬ 
ing the dismissal. Later, the court, upon reconsid¬ 
eration, decided that its order of March 12, 1{920, was 
void for want of jurisdiction over the case at the time 
it was made, and so vacated the said order and con¬ 
firmed the dismissal. That decision was affirmed by 
this court on appeal. 

As to the point that the plaintiff’s motion jto revive 
the present case was filed within six months {after the 
expiration of the term of April, 1924, althbugh not 
within six months after the entry of the dismissal, and 
that the rule should be construed as intended to allow 
the time to run from the expiration of the teim rather 
than from the date of the dismissal, it may be pointed 
out that that is what was decided by this court in 
Neal on v. Davis. The general order of June 16, 1919, 
considered in that case, provided: 

‘*provided however that on application of either 
party and for cause shown such cause so dismissed 
may be revived and its prosecution resumed, and 
for the purpose of such revival the term of court 
at which such entry is made is extended for a 
period of six months thereafter.” 

The present Rule 74 provides: ! 

“provided, however, that on application of either 
party and for cause shown, such cause so dis- 
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missed may be revived and its prosecution re¬ 
sumed, and for tin* purpose of such revival the 
term of court at which suvJi entry is made is ex¬ 
tended for a period of six months thereafter 

The language is exactly the same. 

In the opinion in Xralnn r. Davis this court said (18 
Fed. 2d, 170) : 


“In our opinion the decision appealed from was 
riirht. 'Hie rule of court under which the cause 
was first dismissed was not unreasonable, for it 
permitted the interested parties at any time within 
six months attrr a tfisnussal to apply for a revival 
of the ease, and it extended the term of court for 
six months for that purpose.'’ 


All italics are supplied. 

As to the point that the rule in AY a!on r. Davis does 
not apply because in the present case the dismissal 
W. P. was void, because the clerk did not follow the 

rule, it is sufficient to point out, as Mr. Justice Siddons 
did in his memorandum opinion (R. Id),) that the 
plaintiff’s motion t<> revive was a motion under Rule 
7 f. not a motion to vacate the dismissal on the ground 
that the latter was void. The plaintiff’s motion as¬ 
sumed that the dismissal was valid. It proceeded on 
the theory that tin* case had been properly dismissed 
under Rule 74. and was intended simply as a motion 
to revive it. 1 It was so regarded both by the plaintiff 
and the Justice who granted the motion. As a matter 
of law it came too late as the court had then lost juris¬ 
diction. That the plaintiff himself actually received 
notice of the dismissal is admited in his affidavit filed 
May 13, 1927. (R. 11-14.) 

There is nothing unreasonable about the enforce- 
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ment of Rule 74. The rule enforced in Nealon v[ Davis. 

r 

was harsher, as it did not require notice at afl. Yet 
this court said, in the opinion in that case (18 Fed. 
(2d) 176): 

“It is true that the rule as then in force!did not 
require that notice of the dismissal should |>e given 
to the parties, but it was not unreasonable for the 
court to require a party litigant to keep'himself 
informed as to the status of his case (without 
special notice, at least once in every six [months. 
Rules of this character are necessary to [prevent 
unreasonable and prejudicial delay in thb dispo¬ 
sition of pending cases.” 

i 

The effect of the decision in X cal on v. Davis, as we 
understand it, is that the entry of a dismissal W. P. 
by the clerk, pursuant to a general order of the court, 
has all the effect of an order of dismissal by tjie court, 
consequently, after the expiration of the term (whether 
the usual expiration of the term or an extension by or¬ 
der of court) the court has no power or jurisdiction 
to vacate such a dismissal previously entered. For such 
a rule there is ample authority. 

Compare: 

R. L. Polk & Co. v. Smolik, 44 App. D. C. 55. 

Hamilton Coal Co. v. Watts, 232 Fed. 832. 

Streeter v. Chicago Title <& Trust Cox 14 Fed. 

(2d) 331. | 

Karrick v. Wetmore , 25 App. D. C. 415.[ 

Wetmore v. Karrick , 205 U. S. 141, 149-152. 

Wetmore v. Karrick, supra , was a case iii which it 
appeared that a dismissal had been entered “at the 
calling of the docket under a general order 6f court.” 
At a later term the dismissal was vacated and the case 
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restored to tho docket. Both this court and the Su¬ 
premo Court of the Knifed States held that a court 
which lias once rendered a judgment in favor of a de¬ 
fendant. ftismissiny the cause and dischargin him 
from further attendance, cannot after the term or at a 
subsequent term. without notice to the defendant, set 
that judirment aside and render a new judirment 
against tin* defendant, and that any such subsequent 
judirment so entered is void and not protected by the 
full faith and credit clause of the Constitution. 

The present case does not seem to he any different 
in principle. Would any judirment the court might 
hereafter enter in the present case have any validity 
as against the* present defendant, in view of Karriek v. 
Wet m o re? 


The decisions of this court in Karriek r. Wet more 
and I*"lk <f ; Co. r. Smofik and X cal on r. I)ar is seem 
absolutely controlling. In the present case the lower 
court had lost jurisdiction at the time the motion to 
revive the cause was filed, and its order, from which 
this appeal has been taken, vacating the reinstatement 
and confirming the previous dismissal, should be af¬ 
firmed.. 


Respect full v submitted, 

Lawrence II. Cake, 

Attorney for Appellee. 



